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Introduction

At the Commission’s first meeting, both foster youth and judges raised the issue of
inadequate legal representation. While children’s interests are always at stake in
dependency proceedings, the children themselves may not always actively participate.
There is no guarantee that a person representing a child will ever meet with the child,
entertain the child’s perspective, and/or give voice to the child’s concerns in court.
Testimony from children in long-term foster care suggests that “[foster children] rarely
know their attorney, almost never are advised of their rights to attend and participate in
their own hearings, and are generally unaware of their rights in out-of-home placement.”'
Similarly, parents are often deprived of their opportunity to effectively participate in and
assist their representation in these proceedings. Parents involved with the child welfare
court system have described feeling marginalized, criminalized, and left to their own
devices to make sense of the complex legal process.”

This paper examines the topic of legal representation in child welfare court. It will look
at some of the issues faced by those representing children and parents in these
complicated systems and court cases.® The paper will also describe some existing
programs and models of practice for both child and parent attorneys.

CHILD REPRESENTATION

The level to which children are involved in their court cases and with their legal
representation in court varies from state to state, from case to case, and often, from
proceeding to proceeding. Some of the reasons underlying the inconsistency are: (1)
there are no legally binding uniform standards for the representation of children; (2) legal
scholars and attorneys for children have been and continue to be engaged in an ongoing
philosophical and theoretical debate about the issue of child representation; and (3)
attorneys for children generally do not receive sufficient training or compensation to
provide adequate representation. Each of these issues is discussed below.

Child Advocate Roles

No Consensus on the Role of the Child Advocate

There is no established binding legal precedent or authority defining the role attorneys
should play in representing children. Federal law provides minimal guidance which has



led to the development of differing statutes across states, creating much confusion within
the field.

In 1967, the Supreme Court, in a landmark decision, guaranteed children the
constitutional right to counsel in delinquency proceedings.* Although this decision was
made in the context of juvenile delinquency, it nevertheless opened the door for
discussion regarding children’s right to counsel in any proceedings of which they, or their
interests, are a part, including dependency proceedings. The Court, however, has not
made any subsequent rulings on the subject. Thus, a child’s independent constitutional
right to counsel continues to apply only in the context of juvenile delinquency.

In 1974, Congress addressed the issue of child representation in dependency proceedings
by passing the Child Abuse and Neglect Prevention and Treatment Act (CAPTA).
CAPTA conditioned States’ eligibility for grants on meeting certain requirements,’ one of
which mandated the appointment of a guardian ad litem (GAL) (literally, a guardian “for
the suit”®) to any child who is the subject of abuse or neglect proceedings.” In 1996,
Congress provided a little more direction by amending the statute to specify that a GAL
may “be an attorney or a court appointed special advocate (or both)” and that the purpose
of such appointment shall be “(I) to obtain first-hand, a clear understanding of the
situation and needs of the child; and (II) to make recommendations to the court
concerning the best interests of the child.”® This year, Congress added that the GAL

must receive training “appropriate to the role”.’

With such minimal direction from federal statutes and caselaw, states have been left to
interpret the law and construct models of practice on their own. All 50 states and the
District of Columbia have developed their own statutory provisions on the subject but
each state varies in its requirements. '’

The differences in state statutes reflect an ongoing theoretical and philosophical debate
about how, once appointed, an attorney should approach the representation of the child-
client. There are two primary approaches to child representation; the “best interests”
model and the traditional attorney-client model:

= Under the traditional attorney-client model, the attorney tries to represent
the child as she or he would represent an adult client, allowing the child to
determine the direction of the representation and advocating for the child-
client’s wishes.

= Under a best interests approach, the attorney must determine and advocate
for the child’s best interests. The child’s wishes are often just one of the
factors that the attorney takes into consideration when determining what is
best for the child.

Nearly all states require appointment of a best interests representative in some capacity.
A 1998 survey of court improvement specialists by the National Council of Juvenile and
Family Court Judges (NCJFCJ) (hereinafter NCJFCJ Survey or NCJFCJ Project) found
that:



= In 30 states, an “attorney-guardian-ad-litem” is typically appointed who
serves a dual function of representing both the best interests and the
wishes of the child;

= In the ten other states that appoint counsel for children, a guardian ad litem
is appointed in addition to the attorney so that the attorneys perform the
single role of representing the child (i.e., the child’s wishes);

= In the remaining ten states, an attorney is usually not appointed for the
child but in nine of those states a non-attorney guardian ad litem is
appointed. '

Notwithstanding the states’ reliance on the best interests approach, the great weight of
legal academic and professional opinion falls on the side of requiring attorneys to follow
the traditional attorney-client model when representing child-clients."> Over the past two
decades, legal scholars and professionals, in an attempt to provide some uniformity, have
developed several sets of guidelines or standards. In February 1996, the American Bar
Association (ABA) adopted its Standards of Practice for Lawyers Who Represent
Children in Abuse and Neglect Proceedings.'* About the same time, Fordham University
held its influential Conference on Ethical Issues in the Legal Representation of Children
which resulted in a set of Recommendations similar to the ABA Standards."” The
National Association of Counsel for Children (NACC) has also adopted the ABA
Standards, with some revisions.'® In 1999, the U.S. Department of Health and Human
Services (HHS), Administration for Children and Families (ACF) issued Guidelines in an
effort to clarify what is good practice in child welfare legal representation.'” Although
the ABA/NACC standards, the Fordham Recommendations, and the ACF Guidelines
represent an effort to provide guidance for those representing children in dependency
court proceedings, they do not hold any legal authority.

The states’ use of different statutory language and mandated roles for child representation
has led to much confusion and discussion within the field. The NCJFCJ Report stated
that, of the court improvement specialists surveyed, over half reported that although
attorneys for children are statutorily mandated, the duties and responsibilities of the
attorneys are not specified by either rule or statute.'® Even those statutes or rules that do
address the duties and responsibilities are not as clear as they should be."” A few states
have tried to remedy the lack of specificity by passing legislation outlining specific duties
the GAL/attorney must perform. Michigan’s statute, for example, requires a lawyer-
guardian ad litem to, among other things:

= Conduct an independent investigation including, but not limited to,
interviewing the child, social workers, family members, and others as
necessary and reviewing relevant reports and other information.

= Meet with and observe the child before each proceeding or hearing to
assess the child’s needs and wishes with regard to the representation and
the issues in the case.

= Explain to the child, taking into account the child’s ability to understand
the proceedings, the lawyer-guardian ad litem’s role.*



Similarly, Pennsylvania’s statute outlines nine responsibilities of the guardian ad litem,
including:

= Meeting with the child, as soon as possible following appointment;

= Participating in all proceedings, including hearings before masters and
administrative hearings and reviews to the degree necessary to
adequately represent the child;

= Making specific recommendations to the court relating to the
appropriateness and safety of the child’s placement and services
necessary to address the child’s needs and safety;

= Explaining the proceedings to the child, to the extent appropriate given
the child’s age, mental condition and emotional condition.”'

In short, federal statutes and Supreme Court rulings have given little to no specific
guidance on this issue. Federal leadership in this area is made even more difficult
because family law is traditionally, and as a matter of law, a subject of state law, not
federal.”> Without federal guidance, the legal profession and the individual states have
come up with their own standards and guidelines for the practice of child representation.
While some state statutes provide clearer directions than others, the dissonance between
state legislation, legal theory, and individual practice contributes to an overall sense of
role confusion within the field.

Training for Child Advocates

Compounding, or perhaps because of, the lack of uniform standards, most states do not
provide sufficient training to those representing children in dependency proceedings.”
The NCJFCIJ Survey found that confusion about attorneys’ roles in dependency
proceedings seemed to be closely associated with inadequate training.** In fact, the
NCIJFCJ determined from its research that “the number one barrier to effective
representation is inadequate training.... Implicit in the identification of inadequate
training as a major barrier to effective practice, is the recognition that roles, duties, and
expectations of representatives are not clearly defined — this is especially true for
children’s representatives.”

Compensation for Child Advocates

The NCJFCIJ also discovered that “almost [three quarters] of the [court improvement]
specialists believed that attorneys for children are under-compensated.... [S]pecialists
recognize that under-compensation often results in less qualified and committed
individuals and higher turnover.””® HHS in the commentary to its ACF Guidelines names
low compensation as one of the primary causes of inadequate legal representation in child
welfare cases as well.”” The professional literature on dependency representation has
also cited inadequate payment as a barrier to effective representation.”®

Compensation rates and plans vary by jurisdiction. Some jurisdictions provide hourly
compensation while others provide a flat fee per case. Private attorneys that contract
with the court in Philadelphia, for example, receive “$300 per appointment for the first
year of the proceedings and $150 for disposition subsequent to first year — without regard



to the issues involved, time actually required in a case, number of years a case is open or
number of siblings to be represented under the appointment.” Attorneys in New York
City receive an hourly rate of $40 for all work done in court (i.e., trying the case), $25 for
all work done out of court (e.g., investigating the case, preparing motions, and meeting
with the client), and caps the total amount at $800 for each case.*

Models of Child Advocate Programs

Court Appointed Special Advocate (CASA) Programs

CASA was formed in 1977 by a Seattle judge who recognized that attorneys did

not have the time and resources to provide the in-depth investigation that the court
needed to make a fully informed decision in dependency proceedings. The program used
a social worker to supervise volunteers as lay GALs. Based on the success of this first
program, the NCJFCJ endorsed the use of volunteers and encouraged the replication of
the program.”’ The NCJFCJ also helped to establish the National CASA program which
was incorporated in 1984 to promote the growth and development of CASA programs
nationwide.”> By 2002, the CASA network had grown to approximately 930 local and 45
statewide programs.”

CASA programs recruit, train, and supervise volunteer GALs. The volunteers conduct
investigations and make recommendations to the court. Because CASA programs are
designed and administered on a local level, there are varying approaches to the program
operation and to the definition of the volunteer’s role.** The volunteer models can be
sorted into three different approaches to representation:

= Attorney-centered approaches, in which an attorney acts as the
representative with volunteer assistance;

» Volunteer-centered approaches, in which the volunteer is an independent
participant in the case and,

= Attorney-volunteer team approaches, in which attorneys
and volunteers act as co-equal partners, each with a unique and clearly
understood role.*

The legal and social science literature suggests that the most effective approaches or
models use the combination of an attorney and a volunteer.”® In this model, both the
legal and non-legal representation needs of the child are met. An attorney-volunteer team
approach allows the volunteer to conduct the “legwork” of the investigation while the
attorney focuses on meeting the child’s legal needs such as filing or opposing motions in
court.

Rhode Island utilizes the team method of child representation. Rhode Island’s CASA
program has approximately 140 volunteers, 10 staff attorneys, and 5 social workers to
represent children in abuse and neglect proceedings. The program is notified by the
Child Welfare Office when a petition is filed in Family Court. Every child is assigned to
an attorney and the more complicated cases also are assigned a volunteer to help with the
investigation. The CASA volunteer and the attorney come up with a best interest



determination as a team. The Rhode Island CASA Program represents up to 3,000
children at any given time. >’

Institutional/Staff Attorney Programs

Some jurisdictions use an institutional body charged with representing children in child
welfare proceedings. These institutions, such as legal services offices or other non-profit
organizations, are often funded either through the state, county, or municipality in which
they are located, or through the court system. Other jurisdictions contract with law firms
to provide attorneys to children.

Like CASA programs, institutional programs differ in their approaches and models.
Some employ an attorney-only model; others use a team model similar to the CASA
approach outlined above. All institutional programs provide an attorney to represent the
child in dependency court but the time of appointment will vary from program to
program and often from case to case. These programs frequently have very high
caseloads resulting in poor quality representation®® and high turnover due to burnout.”

One institutional program that works well is the Support Center for Child Advocates in
Philadelphia. The program is a bit unusual in that it utilizes volunteer attorneys to
represent children in dependency proceedings. The Support Center trains and supervises
the volunteer attorneys and offers itself as an ongoing resource throughout the life of the
case. The volunteer attorneys are paired with staff social workers. The team then works
together to conduct home visits and attend administrative and social service meetings.
Both members of the team attend all court hearings. The Support Center is primarily
funded through charitable donations and works directly with the court to obtain its cases.
The court assigns the case to the Support Center at the first petition and the Support
Center team represents the child until the case is closed.*’

Panel Attorney/Contract Attorney Programs

Some jurisdictions use a pool of volunteer and/or paid attorneys to represent

children in dependency court. Unlike the volunteer attorneys for the Support Center
described above, however, these attorneys generally receive no supervision and little help
in the way of resources. If the attorneys are compensated, they are paid an hourly fee or a
flat rate per case.

Massachusetts uses a contract model. Private attorneys contract with the state court
system to provide counsel to children in abuse and neglect cases. The court maintains a
list of private attorneys who have completed a required training, mentoring, and
certification process.”’ Once certified, the attorneys must attend 8 hours of continuing
legal education a year but receive no other supervision or ongoing training. The court
outlines the duties of the court-appointed attorneys in written performance standards™®
and compensates them at a rate of $39.00 per hour for work done in or out of court once
assigned to a case.”



PARENT REPRESENTATION

Parents involved in the dependency courts, like their children, do not have a
constitutional right to representation. In 1981, the Supreme Court held that due process
does not always require the appointment of counsel to indigent parents in termination of
parental rights proceedings.** Because the Court’s holding was premised on the fact that
parents do not face the loss of their physical liberty in termination proceedings, its
reasoning can easily be extended to all proceedings leading up to the actual termination
proceedings.”

Many states, however, recognize the need for parents to have representation in
dependency hearings, or at the very least, in termination of parental rights hearings. In an
analysis of state statutes the NCJFCJ Project found that:

= 39 states provide that counsel be appointed for indigent parents;

= Considerably fewer statutes (6) include provisions that counsel be
appointed for parents in a// dependency proceedings;

= 3 states provide only for the appointment of counsel for parents in
termination of parental rights (TPR) proceedings and;

= 3 states do not provide explicitly for the appointment of counsel for
parents in statute.*®

As with the appointment of child representation, however, the practice of appointing
attorneys for parents differed from the statutory mandates. Interviews with court
specialists revealed that:

= 39 states generally appoint counsel for parents at some point during a
child abuse and neglect case in their state.
= 11 states reported that counsel for parents is generally not appointed.47

Thus, like representation of children, the duration, scope, and quality of representation
appointed to parents varies from state to state, case to case, and sometimes from
proceeding to proceeding.

Regardless of whether and at what point counsel is appointed, much of the time the
representation is inadequate for various reasons. The most commonly stated reasons are:
(1) parents’ attorneys are not appointed in time to adequately prepare; (2) parents’
attorneys are not given the time, resources, and compensation to adequately represent
their clients; and (3) parents’ attorneys often face a tension between zealously
representing their clients and “core concepts of morality [that] dictate care and concern
for the abused child.”*® These issues are discussed below.

Inadequate Preparation

Many jurisdictions do not appoint counsel for parents until the first court hearing. At this
point, however, much has already taken place between the child welfare agency and the
parent. Investigations of abuse and neglect reports are routinely done without the
assistance of lawyers. Parents feel that they must cooperate or face losing their



children.*”” If the child welfare agency threatens to or actually does remove the child,
parents must wait for the first hearing to challenge the removal or proposed removal and
exercise the right to have counsel assigned.”

Because attorneys are not appointed until the first hearing, they have no contact with their
clients before this time. At the first hearing, therefore, attorneys often have to request
that the court continue the case so that they can prepare. This practice leaves parents
waiting without their children and children staying in foster care until the next hearing
which, depending on the court’s caseload, could take up to several months. The
alternative is for the attorney and parent to have a quickly-whispered discussion at the
first hearing, often in the courtroom, and carry on with the hearing then and there without
any more preparation.”’ One parent’s poignant statement captures this experience well:

When I arrived at court that morning, I was told this is my lawyer.

My lawyer sat down with me five minutes, asked me a couple of things,
and told me to admit to my drug addiction. I didn’t know anything about
a fact-finding hearing. I wasn’t told what my rights were. I wasn’t told
the procedure of court. I didn’t have any idea what was happening, and

I was very much afraid, because the most important thing in my life had
just been lost.>

Inadequate Compensation

The perception within the legal community is that the pay for parent’s attorneys is at a
level too low to allow for effective representation.”® Of the court improvement specialists
interviewed for the NCJFCJ Project, almost three-fourths believed that attorneys for
parents were not adequately compensated.™

Most attorneys for parents receive either a low hourly rate or a small flat fee per case.
Because they are minimally compensated for their time, attorneys are discouraged from
carrying out essential preparations, such as meeting, interviewing and counseling clients;
conveying basic information about the court system and proceedings to their clients;
spending time reviewing their client’s case files; conducting necessary research;
preparing witnesses to testify; filing motions; and otherwise preparing for their case.” In
some jurisdictions, the low compensation discourages attorneys from representing parents
atall. In New York City, for example, the low rate has led to an “exodus of attorneys
from the assigned counsel panels.””® The mass departure resulted in fewer lawyers to
handle the increasing caseload and the inability of the courts to handle the increase in
pending matters. The lack of attorneys left families disrupted and children in foster care
for a longer amount of time than if the parents had been represented.’’

Scope of Advocacy

Attorneys for parents do not have the same philosophical and theoretical dilemma as
those representing children. Because they represent adult clients, parents’ attorneys must
utilize the traditional attorney-client paradigm. Once attorneys have committed to
representing a parent, however, they nevertheless face difficult judgments about the
scope of their advocacy and the extent to which they are willing to pursue objectives that



may not be consistent with the governing standard of the best interests of the child.”®
“The extent of the resulting conflict...runs the gamut from an enthusiastic embrace of the
attorney’s role as adversary to vigorous condemnation of that role and the system it

259
reflects.

Models of Parent Advocate Programs

Panel Attorney/Contract Attorney Programs

Many jurisdictions employ a contract or attorney pool model. These models suffer from
the same problems as the similar models for children described above. Furthermore,
because of the stigma attached to representing those accused of abusing or neglecting
their children and the poor compensation, fewer and fewer attorneys are willing to take
on these jobs.

New York City is an example of a jurisdiction that has historically used a panel of
contract attorneys. Because of the low rate of compensation, however, the panel grew
smaller over time. The attorneys that remained on the panel were not able to handle the
increased caseload. According to Family Court officials in New York City in 2001, up to
50 indigent parents were sent home each week, their cases continued, because assigned
private counsel could not be found to represent them.®® Many of these parents were
unable to talk to or even locate their children during the several-month wait for the next
court date.’’ The failure of this model has led to more and more jurisdictions, including
New York City, calling for institutional providers as described below.

Institutional Programs

The exemplary institutional model provides attorneys to represent parents continuously
from the point where the parents enter the dependency court system until either the child
returns home or the parent’s rights to his or her child are terminated.> Rather than
contracting with the court on an individual basis with little to no oversight, attorneys are
organized and supervised by the institutional provider.

An example of such a model is the Juvenile Court Project in Pittsburgh. The program
started out as a contract model but then changed to an institutional model with funding
from the Allegheny Bar Association. The Project takes parent-clients at any point during
their dependency court process. It also uses a community outreach program to provide
information and intake at places such as domestic violence shelters, child welfare offices,
and jails. They are currently expanding their staff to provide more interdisciplinary
support. They have brought a drug and alcohol specialist onto staff and would like to
hire a mental health specialist.”> The expansion of the program makes the Juvenile Court
Project begin to look more like an interdisciplinary model, described below.

Interdisciplinary Programs

Perhaps the most comprehensive and holistic of the models, interdisciplinary models
replicate the attorney/social worker model of child representation. The interdisciplinary
model provides attorneys with resources for themselves as well as resources for the



parents to assist them on collateral matters that may affect their dependency court cases.
As one child welfare expert explained:

In the absence of a team of lawyers working together with a team

of other professionals, including social workers, mental health
professionals, homemakers, and counselors, among others, the task

of successfully representing parents in these cases is exceedingly difficult
and frequently doomed to failure.**

There are very few interdisciplinary models of parent representation. One program is in
the beginning stages in New York City. The Brooklyn-based Center for Family
Representation is starting a pilot project with a Community Advocacy Team. The team
will consist of an attorney and a social worker and will begin work with the parent-client
before a petition is actually filed in court. The child welfare agency and various
community groups, such as community mental health centers, will refer the cases to the
Advocacy Team if they feel the parent is at risk of having a removal petition filed in
court. The team will then work with and represent the parent throughout the life of the
case.

Beyond this pilot program, CFR currently also provides technical assistance and training
on “model representation” to the New York City panel attorneys as well as training on
the nuts and bolts of child welfare practice to attorneys and judges.®®

Conclusion

Children and parents involved in dependency proceedings must deal with a complex legal
system. While most states provide for some form of representation, there is no consensus
as to how attorneys should provide the representation. Problems are further compounded
by inadequate training, resources, and compensation for attorneys. The cumulative effect
of these shortcomings is that many children and parents in the child welfare system never
receive adequate, timely, and consistent legal representation.
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